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June 11, 2013

VIA HAND DELIVERY
Matthew Pollack, Clerk
Maine Supreme Court
205 Newbury Street, Room 139
Portland, ME 04101

RE:

Robert F. Almeder, et al. v. Town of Kennebunkport.
Law Court Docket No. YOR-12-599

et al.

Dear Mr. Pollack:

Enclosed for filing in the above referenced docketed appeal, please find
for Leave to File Brief of Appellants in Excess of 75-Page Limit of June 6, 2013 Order
together with a proposed Order.
Appellants'otion

Copies of the enclosed were served via U.S. Mail upon counsel for the full parties to the
appeal noted below.
Thank you for your assistance.

Sincerely,

Sidney St. F. Thaxter

SST/jvw
Enclosures
Copy to (w/encl.):
Melissa A. Hewey, Esq. / Amy K. Tchao, Esq./Brian Willing, Esq.
Gregg R. Frame, Esq. / Andre G. Duchette, Esq.
Paul Stern, Deputy Attorney General
Alexander M. and Judith A. Lachiatto, pro se
Richard J. and Margarete K.M. Driver, pro se
Christopher E. Pazar, Esq.
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STATE OF MAINE

SUPREME JUDICIAL COURT
SITTING AS THE LAW COURT
Docket No. YOR-12-599

CUMBERLAND, SS.

ROBERT F. ALMEDER et al.,

APPELLANTS'OTION FOR LEAVE
TO FILE BRIEF OF APPELLANTS
IN EXCESS OF 75-PAGE LIMIT

Plaintiffs-Appellants,
V.

OF JUNE 6, 2013 ORDER
TOWN OF KKNNEBUNKPORT and
ALL PERSONS WHO ARE
UNASCERTAINED,
Defendants-Appellees.

Pursuant to Rule 10 of the Maine Rules

of Appellate Procedure

Court's June 6 Order, appellants Robert F. Almeder et al.

and paragraph

("Appellants" ) move

6 of this

this Court for

leave to file their brief in excess

of 75 pages. As requested,

Table of Contents

which includes page numbers that indicate the proposed length

of their brief,

of each section of the brief. In
Appellants

addition to the table

Appellants

of contents

attach hereto a proposed

of its

and in support

motion,

state as follows:

Appellants'rief

must address adverse judgment related to four separate claims

brought by three separate parties, which include claims by the Town for a public prescriptive

easement as well as an easement by custom; claims by the State

of Maine

involving the intertidal

zone; and a "class" prescriptive claim brought by backlot owners. Under the Rules, backlot
owners, for example, have 50 pages to fully brief their one issue. Appellants'rief
requires only 14 pages to address the backlot owners'laims.
Appellants

Furthermore,

currently

this Court asked

to fully brief the issues involving Rule 54(b), which is included in their brief in

addition to the substantive

arguments

raised in response to the Appellees'laims

Finally, this case involves many novel questions

of law

on appeal.

including but not limited to:

~

How does this court determine whether a group

of individuals

can pursue claims as a

"class" of individuals?
What is the evidentiary

burden placed on prescriptive claimants attempting

prescriptive easement over only roughly

parcel
~

to establish a

33% of properties scattered across a larger

of land?

What is the doctrine

of Custom

and can it be adopted in the State

of Maine?

WHEREFORE, Appellants respectfully request this Court grant its motion for leave to
file a brief in excess

of 75 pages

and permit Appellants

to file a brief up to and including 100

pages.

Dated: June 11, 2013
Sidney St. F. Thaxter, Bar No. 1301
David P. Silk, Bar No. 3136
Benjamin M. Leoni, Bar No. 4870

CURTIS THAXTER LLC
One Canal Plaza / P.O. Box 7320
Portland, Maine 04112-7320

(207) 774-9000
Attorneys for Plaintiffs-Appellants
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The presumption of permission is consistent with the liability
protections embodied in state statute
3. The presumption of permission in practice.
C There is no better example ofimplied permission then when a
landowner objects or acts to prevent certain uses of her property while
permitting other uses without interference
D. The facts in this case demonstrate that the Town 's few regulations
combined with the "non-disruptive" recreational uses of the Beach fail,
as a matter of law, to put the owners on notice that their rights were

2

.........

............

injeopardy

III.

..

4(j

41

The Superior Court committed reversible error by finding that beachfront
owners objected to "objectionable" or "disruptive" recreational use but
holding that the general acquiescence to most non-disruptive uses was
sufficient to satisfy the element of acquiescence and deprive the owner's
rights through a prescriptive easement..
A. An interruption of "silence" by denials, remonstrances, or permission
once in twenty years defeats the Appellee 's prescriptive claims.............
B. The Town 's prescriptive claims fail as a matter of law because the
undisputed evidence in the record shows that Plaintiffs 'epeatedly
objected to various public uses of their properties.
1. The Superior Court's distinction between "non-disruptive" and
"objectionable" uses has no basis in law and would invite a rule
that requires a property owner to object to respectful and non-disruptive
uses, which in tmn would defeat the presumption of permission and
end Maine's tradition of public recreational access to private
property
2. The undisputed evidence presented at trial defeats the element of
acquiescence .

IV.

34
36

The Town and Backlot Owners failed to produce evidence as to each
property and the Superior Court erred as a matter of law by failing
to make findings of fact as to each Plaintiff's property
Maine case law requires that all the elements of a recreational
prescriptive easement are proved by evidence of use proves facts as
to each discrete parcel ofproperty on Goose Rocks Beach ....................
B. The claimant 's presentation of evidence and the court 's decision
defies the court 's earlier ruling that the claimants had the burden
of establishing a prescriptive easement on each lot owned by
Plaintiffs.
C. Allowing generalized testimony of use of the beach as a whole
impermissibly flips the burden on individual Plaintiffs to prove
that certain uses did not occur on their own properties..........................
D. The facts in the record are insufficient to prove a prescriptive easement
over each —or any —lot owned by Plaintiffs

45

47

51

53

53

56

56

59

Page No(s).

V.

VI.

VII.

The Court erred by allowing and relying on evidence of use of Goose
Rocks Beach as a road and evidence of regulations related to livestock
grazing to support the claimant's recreational prescriptive easement...

63

The Court erred in granting the public a recreational easement through
custom because custom is not an accepted doctrine in Maine and because
the Town's evidence fails to establish all the requisite elements .............

64

The Court erred in reaching the issues involving public rights in the
intei tidal zone
01 ' 01 '
0
0
's
The State position was already adequately represented by the
~
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~

~

~
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Town.
Under the doctrine of stare decisis, the public's right to use the
intertidal zone is limited to "fishing, fowling, and navigation.

~0~
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".............

VIII. The 180-member "class" of backlot owners

68

'.

68
71

is not generally
distinguishable from the public at large and its "neighborly"
use of the Beach is insufficient to deprive Plaintiffs of their
pro perty rights
72
A. The group of backlot owners is not separablePom the public
generally and therefore have failed to show that they can pursue
their claims as a "class. .
73
1. Whether class use is distinguishable from the general public is
based on the "reasonable expectations of the landowner."................
73
2. The court's reliance on the fact that TMF Group members live in
a defined portion of Town and are therefore entitled to bring claims
as a "class" ignores the Restatement's focus on the reasonable
expectations of the landowner
B. The TMF Group failed to establish that a sufficient number ofits
members used any of Plaintiffs 'ndividual properties so that an
owner was on notice that they risked losing their property rights
to a "class" of187 individuals..............................................................
76
1. Standard of Proof
76
2. The court's factual finding that "substantial numbers of the TMF
Group having [sic] been using the beach" lacks the requisite
specificity to support a class prescriptive easement for 187 backlot
owners over each Plaintiff s property.
78
3. The evidence of use presented at trial is insufficient to put each
Plaintiff on notice that 187 backlot owners claimed a right to use
their property
79

"

111

Page No(sl.

C. The TMF Group 's "neighborly" and respectful use of Plaintiffs 'properties
fails, as a matter of law, to demonstrate that the use was "under a claim
of right adverse to the owners" or overcome the presumption that such
recreational use was permissive
I. The court committed an error of law by failing to conclude
that the TMF Group had rebutted the presumption of permission
or had demonstrated hostile use.
2. Backlot owners'neighborly" and respectful recreational use
of the beach alongside Plaintiffs does not, as a matter of law,
put Plaintiffs on notice that their rights are in jeopardy.....................
3. Backlot owners repeatedly demonstrated "recognition or
subordination to the record title owner" and therefore their
prescriptive claims fail.
4. The TMF Group's choice to remain silent when present during
meetings where Town officials stated that individuals had no
right to recreate on Plaintiffs'roperties has the opposite
effect of putting Plaintiffs on notice that their rights were in

........................................

80

jeopardy........................................................................................,..

D. The TMF Group cannot prove each Plaintiff "acquiesced" to its use
because many Plaintiffs have objected to various Bacldot owners

of the property
IX.

'se

The Superior Court improperly granted Appellees'conditional
stipulation" to title in granting Appellees'otions for final judgment
pursuant to Rule 54(b).............................
A. Rule 54 Requires that Final Judgment Adhere to the Policy behind the
Final Judgment
B. Further Developments in Superior Court Could Render Portions of

86

88

Rule......................................

This Court 's Decision Moot.
C. The Prescriptive and Custom Claims in this Appeal Share Many of the
Same Elements as Unadjudicated Claims in this Case Including
Adverse Possession and Boundary by Acquiescence
D. This Appeal ofPrescriptive Easement Claims is not Ripe for Review
Until the Superior Court "Declares" the True Owners of the Disputed

93

Property

94

CONCLUSION,

CERTIFICATE OF SERUICE

90

...

CERTIFICATE OF SERVICE
The undersigned

hereby certifies that I have this 11th day

the foregoing Appellants'otion

of June, 2013, caused a copy of

for Leave to File Brief of Appellants in Excess of Page Limit

to be served on counsel for the full parties listed below, by depositing the same in the United
States mail, first-class postage prepaid, addressed as follows:

Brian Willing, Esq.
Drummond Woodsum
84 Marginal Way, Suite 600
Portland, ME 04101-2480

Paul Stern, Esq.
Deputy Attorney General
Office of the Attorney General
6 State House Station
Augusta, ME 04333-0006

Gregg Frame, Esq,
Andre G. Duchette, Esq.
Taylor McCormack
Frame, LLC
30 Milk Street, 5 Floor
Portland, Maine 04101-4164

Christopher E. Pazar, Esq.
Drummond
Drummond
One Monument Way
Portland, ME 04101

Alexander M. and Judith A. Lachiatto, pro se
12 Bel Air Avenue
Kennebunkport, ME 04086

Richard J. and Margarete K.M. Driver, pro se
6 Marshview Circle
Kennebunkport, ME 04046
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Dated: June 11, 2013
Sidney St. F. Thaxter, Bar No. 1301
David P. Silk, Bar No. 3136
Benjamin M. Leoni, Bar No. 4870

STATE OF MAINE

SUPREME JUDICIAL COURT
SITTING AS THE LAW COURT
Docket No. YOR-12-599

CUMBERLAND, SS.

ROBERT F. ALMKDER et al.,

)
)
)

Plaintiffs-Appellants,

)
ORDER

)
V.

TOWN OF KENNEBUNKPORT and
ALL PERSONS WHO ARE
UNASCERTAINED,
Defendants-Appellees.

UPON CONSIDERATION
in Excess

of 75-Page

)
)

)
)

)
)
)

of Appellants'otion

for Leave to File Brief of Appellants

Limit OF June 6, 2013 Order, the motion is GRANTED.

IT IS HEREBY ORDERED that Appellants are granted leave to file their brief of
appellants up to and including

100-pages.

Dated:

Chief Justice/Justice

