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STATE OF MAINE | _ SUPERIOR COURT
YORK, SS. CIVIL ACTION
DOCKET NO. RE-09-111

ROBERT F. ALMEDER et al.,
Plaintiffs,
MOTION FOR RECONSIDERATION
v. WITH INCORPORATED
MEMORANDUM OF LAW

TOWN OF KENNEBUNKPORT et al.,
Defendants.

I. THIS COURT ERRED IN NOT GRANTING PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT ON COUNT I OF THE TOWN’S COUNTERCLAIM.

Plaintiffs, by and through their attorneys, hereby move under Rule 7(b)(5) of the Maine
Rules of Civil Procedure for the Court to reconsider its Order, dated December 22, 2011 (the
“Order”) denying Plaintiffs’ Motions For Summary Judgment with respect to Count 1 of Town’s
Counterclaim on the ground that the Court has committed an error of law in reaching its

decision,

In its Order, the Court erroneously shifted the burden of proof to the Plaintiffs in denying
Plaintiffs” Motions for Summary Judgment of Count I on the Town’s Counterclaim. In its
decision, the Court found that the Town’s self-proclaimed source of title, the 1684 deed, was in
fact not a source of title for the Town and conveyed no title interest in Goose Rocks Beach to the
Town. Bas.ed upon that finding, the Court properly denied the Town’s Motion for Summary
Judgment on Count I of its Counterclaim. The Court however improperly denied the Plaintiffs’
Motions for Summary Judgment on Count I of the Town’s Counterclaim by finding that the
“Plaintiffs have not conclusively proven” that Goose Rocks Beach was conveyed into private
hands before the Town’s incorporation or prior to the 1684 deed or that the Beach was not part of

the common and undivided land. See Order at §12-13. In so finding, the Court erroneously



shifted the Town’s burden of proof with respect to its initial requirement of establishing its own
title in Goose Rocks Beach upon the Plaintiffs.
In Count I of its Counterclaim, the Town is the proponent that is claiming title to Goose
Rocks Beach and the party asking the Court to declare that it is the fee simple title owner of
Goose Rocks Beach. As the party asserting the affirmative of the controlling issue of the
Counterclaim, i.e. ownership of Goose Rocks Beach, the Town has the burden of proof. The
“allocation of the burden of proof in declaratory judgment actions must be determined by
reference to the substantive gravamen of the complaint. The party who asserts the affirmative of
the controlling issues in the case, whether or not he is the nominal plaintiff in the action, bears
the risk of non-persuasion. Hodgdon v. Campbell, 411 A.2d 667, 670-671 (Me. 1980). In its
Counterclaim to “quiet title” of the Town’s claim of fee ownership of Goose Rocks Beach, the
Town bears the burden of proving it has better title than the Plaintiffs. Id. at 671. To accomplish
this goal in the present case, the Town is initially required to prove the title it has alleged. Hann
v. Merrill, 305 A.2d 545, 550 (Me. 1972). The Town has proven no title in itself to Goose Rocks
Beach.
In Count I of its Counterclaim the Town represents it obtained fee title to Goose Rocks
Beach by virtue of “royal grants of certain English monarchs confirmed in 1663 by the decree of '
King Charles II and later re-confirmed by William IiI and Mary II as joint sovereigns by virtue
of the issuance of a new charter in favor of the Town of Kennebunkport, or other such royal
gfants or land grants in favor of the Town of Kennebunkport.” Town’s Counterclaim 3. Asa
threshold matter, it is the Town’s burden to establish this “grant” of title. In support of its claim
of title the Town proffered the 1684 confirmatory deed as the sole source of its expressed grant

of title to Goose Rocks Beach. In its decision, the Court properly found that the 1684 deed



conveyed no title to the Town. The Town presented no other “grant” of title, which placed title
to Gpose Rocks Beach into the Town. To prevail in its Counterclaim, the Town has the
affirmative burden to establish its claimed grant of title.

The Court erroneously shifted that burden to the Plaintiffs by requiring the Plaintiffs to
conclusively prove that the Town did not receive title to Goose Rocks Beach as some unclaimed
vestige of common or undivided land. When the burden of proof is properly allocated to the
Town, to survive Plaintiffs’ Motions for Summary Judgment, the Town was required to present
some expressed grant of title in the Town; either specifically conveying Goose Rocks Beach or
the common and undivided land of the Town with evidence that Goose Rocks Beach was
contained within the common and undivided land of any such grant. The Town, not the
Plaintiffs, had the burden to establish the grants into it from either the Early Proprietors,
Massachusetts Bay Colony or the Town recognized “Proprietors/Owners of the common
undivided lands”.! The Town’s attempt at doing so, the 1684 deed, failed and with it the Town’s
claim must fail. The Town failed to meet its burden in establishing evidence of fee ownership
title to Goose Rocks Beach. The Plaintiffs in their Motions for Summary Judgment to Count I of
the Town’s Counterclaim are not asking the Court to find title to Goose Rocks Beach rests with
- them. They are asking the Court to find that the Town has not met its burden in establishing a

claim of title to Goose Rocks Beach in the Town. When the Court properly assigns the burden

" In 1726 the Town of Arundel recognized and confirmed by vote that the common and undivided land within the
Town’s borders was owned by the Town recognized “Proprietors”. (Plaintiffs’ Joint Statement of Material Facts b
64, 65). In its response to paragraphs 64 and 65 of Plaintiffs’ statement of material facts the Town argues essentially
that the “proprietors” and the “town” were one and the same, that the “town” conveyed land based upon the
authority given to them by the, now discredited, 1684 deed. (Town’s Reply to Plaintiffs’ Joint Statement of Material
Facts 19 64, 65). In Eaton v. Wells, 2000 ME 176, 41 16, 17; 760 A.2d 232, 23940, a case where the title to the
common and undivided land of Wells, Maine mirrors the title facts of common and undivided land within the Town
of Arundel, the Court held that the “town” proprietors held title to the common and undivided land and that to the
extent the Town of Wells claimed title, it had to produce an expressed grant of title to these lands from those
proprietors to sustain its title claim. To the extent the Town of Kennebunkport claims title to Goose Rocks beach as
common and undivided land, it likewise must produce an expressed grant from these “Proprictors” to sustain its title
claim. The Town has not done so.



of proof and reviews the evidence presented in the statements of material fact in the proper light,
the Court must grant Plaintiffs’ Motions for Summary Judgment on Count I of the Town’s
Counterclaim,
II. THIS COURT ERRED IN NOT GRANTING JUDGMENT IN FAVOR OF THE
PLAINTIFFS ON COUNT II OF THEIR COMPLAINT.

Plaintiffs move this Court to reconsider its decision not to grant judgment in favor of the
Plaintiffs on Count IT of their Complaint because the court made an error of law by requiring the
Plaintiffs’ to prove tifle “conclusively” before granting judgment in their favor. Count IT of
Plaintiffs> Complaint is a statutory quiet title action pursuant to 14 M.R.S. §§ 6651-6663.
Pursuant to the statute on filing the complaint, Plaintiffs served the Town and published the
required statutory notice. This Court ordered an additional publication to all those unknown or
upascertained parties. That notice, as did the first, stated in bold print “IF YOU INTEND TO
OPPOSE THE LAWSUIT, YOU MUST ANSWER WITHIN THE REQUIRED TIME.
FAILURE TO DO SO WILL RESULT IN FORFEITURE OF YOUR CLAIMS” (emphasis
added).” As with all quiet itle actions, those who did not come forward and answer have
forfeited any claim. The only party to come forward claiming title was the Town and it did so by
claiming its title claim was simple because it rested on the 1684 document/deed which this Court
has correctly found is not a source of title for the Town®.

In an action to quiet title, Plaintiffs must provide prima facie evidence of ownership to
the property in question. Possession of a warranty deed or quitclaim deed from a warranty deed

constitutes “prima facie evidence of ownership, and will authorize a verdict for the plaintiff,

% This final notice was published by the Portland Press Herald on October 5, 2010.

3 There are twelve properties owned by private parties represented by the TMF Group (“Group of Twelve”) who
claim rights to use certain beach properties by virtue of recorded plans but do not claim title. The Group of Twelve
is specifically identified in footnote 5 of Plaintiffs’ Consolidated Reply Memorandum (July 21, 2011). Plaintiffs
make this motion without prejudice to any rights claimed by the Group of Twelve.
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unless the defendant proves a better title.” Hann v. Merrill, 305 A.2d 545, 554 (Me. 1973)
(citing Rand v. Skillin, 63 Me. 103, 104 (Me. 1873)). More recently, the Law Court has
indicated that the plaintiff has the factual “burden of proving better title than that of the
defendant.” Hodgdon v. Campbell, 411 A.2d 667, 671 {Me. 1980). Although courts have
required Plaintiffs to show some prima facie evidence of title, such as a deed, see Smith v.
Varney, 309 A.2d 229 (Me. 1973), courts have never required a plaintiff in a quiet title action to
carry the burden of proving “conclusive” evidence of title. Thus, once the Plaintiff shows prima
facie evidence of title and either: (1) no defendant comes forth to challenge t]eat title, (2) a court
determines that defendants do not, as a matter of law have title, or (3) if plaintiffs have carried
their factual burden by proving better title than defendants by a preponderance of the evidence,
the court musr grant plaintiffs’ action to quiet title.

This is a summary judgment motion and what is uncontested is that the deeds provided or
referenced in Plaintiffs’ Motions for Summary Judgment are Plaintiffs’ offered sources of title.
No party ever claimed that these deeds were not Plaintiffs’® source of title. Plaintiffs have
established modern title and as with all title searches, one begins with modern title and searches
backwards. The Town’s references to descriptions in earlier deeds does not and cannot eliminate
Plaintiffs existing prima facie evidence of title. It is the deeds themselves, the deeds referenced
in Plaintiffs’ motions, and the expert testimony of J. Gordon Scannell that establishes prima facie

evidence of Plaintiffs’ title to the beach.* All further factual basis for title debated between

¥ This Court noted that some of Plaintiffs’ deeds do “not unambiguously describe the high and dry sand and
intertidal zone as party of their property” Order at 14. While that may be true as to Sherman, Coughlin, and Celi
who reference the Emmons Heirs Subdivision Plan dated December, 1921(Plan Book 8, Page 73, and attached as
Exhibit 3 to the Affidavit of Johann Buisman), it is not irue as to the twenty three properties listed on Exhibit A as
Nos. 1 through 23 whose deeds clearly reference that they extend to the ocean. Exhibit A lists the Plaintiffs and
their deeds which are in evidence and breaks them down by category and cites to where they are in the SMF.
Additionally, the deeds of Gray (No. 24) and Hastings (No. 25) merely reference prior deeds (Exhibit B) which also
clearly reference to the ocean. Finally, the Town does not contest the quiet title claims of Temerlin (No. 27), and
Dwelley (No. 26). (Town’s MSI Briefat 1, n.1). Therefore, given that the twenty six deeds of Plaintiffs are clearly
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Plaintiffs and the Town is moot because this Court found that the Town does not possess a
document that gives it title and therefore, Plaintiffs no longer have a burden to show better title
than anyone else.

Quiet title is a show cause action. Plaintiffs put the entire world and all potential
defendants on notice of their quiet title action through publication. The Town was the only party
to come forward and assert title to the tidal flats in front of Plaintiffs’ homes. Although Plaintiffs
were prepared to meet their burden of showing better title than the Town—as evidenced by
providing affidavits and title history to prove title well above and beyond prima facie evidence of
title—that burden is no longer required because this Court has ruted that the Town has no title
document. Thus, since Plaintiffs have proved prima facie evidence of title and there is no longer
any defendant that also claims title, this Court must rule in favor of Plaintiffs on their claim to
quiet title.

This Court rested its judgment denying Plaintiffs’ summary judgment on Count II of their
complaint on the premise that Plaintiffs did not prove title “conclusively.” This was an
erroneous conclusion of law. In the event that no defendant has a claim of title to the property
clgimed by a plaintiffin a quiet_title action, a plaintiff is not required to prove title
“conclusively.” Many times, parties bring a quiet title action because there is a potential cloud
on their title. The purpose of a quiet title action is to permanently clear clouds on title by
requiring all other parties claiming title to come forward so that the court can determine which

party has better title, not whether one or both parties have “conclusively” proven title.

not ambiguons and two are uncontested, the court must grant judgment to all but Coughlin (No. 29}, Sherman (No.
30), and Celi (No. 28) (Exhibit A). For those three Plaintiffs we will put in additional evidence at trial to show that
the lots referenced the Emmons Heirs Subdivision Plan all run to the Atlantic Ocean but will need further evidence
and expert testimony.



In conclusion, this Court held, as a matter of law, that the Town does not have any claim
of title to the beach. Plaintiffs, while not yet proving perfect title, have established prima facie
evidence of title through deed descriptions, through references to prior deeds that clearly convey

-all land to the sea or ocean, and through expert legal opinion that Plaintiffs own the intertidal
zone adjacent to their uplands. This is all that the law requires. Thus, because Plaintiffs have
proved prima facie evidence to title and because, as a matter of law, no other defendant claims
title to the intertidal zone at Goose Rocks Beach, this Court must grant summary judgment in

favor of Plaintiffs on Count II of their Complaint.

Dated: December 30, 2011 Dated: December 30, 2011

Sidney St. E. Thaxter Bar No, 1301 1st0pher Pazar, Bar No. 3307

Benjamin M. Leoni, Bar No. 4870 DRUMMOND & DRUMMOND LLP
CURTIS THAXTER LLC One Monument Way

One Canal Plaza / P.O. Box 7320 Portland, Maine 04101-4084

Portland, Maine 04112-7320 (207) 774-0317

(207) 774-9000 Attorney for plaintiffs/counterclaim defendants
Attorneys for plaintiffs/counterclaims Terrence O’Connor, Joan Leahy, and

defendants Robert ¥. Almeder, et al. and the Janice M. Fleming
parties-in-interest represented by Sidney St. F.
Thaxter and Curtis Thaxter LLC

NOTICE

Pursuant to Rule 7 of the Maine Rules of Civil Procedure, opposition to this Motion must
be filed not later than 21 days after the filing of the Motion, unless another time is provided by
the Rules of Court. Failure to file a timely objection will be deemed a waiver of all objections to
this Motion which may be granted without further notice or hearing.



CERTIFICATE OF SERVICE

I hereby certify that on December 30, 2011, I caused to be served by placing a copy of

the Plaintiff’s Motion For Reconsideration in the U.S. Mail, postage-prepaid, and addressed to

the following:

Amy K. Tchao, Esq.

Brian Willing, Esq.
Drummond Woodsum

84 Marginal Way, Suite 600
Portland, ME 04101-2480

Neal Weinstein, Esq.

Law Offices of Neal L. Weinstein
32 Saco Ave

P.0O. Box 660

Old Orchard Beach, ME 04064

André G. Duchette, Esq.
Taylor McCormack & Frame
30 Milk Street, 5" Floor
Portland, ME 04101

Nicholas S. Strater, Esq.
STRATER & STRATER PA
266 York Street

PO Box 69

York, ME 03909

Alexander M. and Judith A. Lachiatto, pro se
12 Bel Air Avenue
Kennebunkport, ME 04086

Paul J. and Sharon K. Hayes, pro se
c/o Paul J. Hayes, Esq.

Hayes Bostock & Cronin LI.C

300 Brickstone Square, 9™ Floor
Andover, MA 01810

Barbara Young, pro se
4440 East Red Range Way
Cave Creek, AZ 85331-5071

Kristen Mulvihill, pro se
295 Greenwich St, Apt 5G
New York, NY 10007-1051

Paul Stern, Esq.

Deputy Attorney General
Office of the Atiormey General
6 State House Station
Augusta, ME 04333-0006

Gregg Frame, EFsq.

Taylor McCormack & Frame, LLC
30 Milk Street, 5" Floor

Portland, Maine 04101-4164

Christopher E. Pazar, Esq.
Drummond & Drummond
One Monument Way
Portland, ME 04101

Alan Shepard, Esq.
Shepard & Read

93 Main Street
Kennebunk, ME 04043

Richard J. and Margarete K.M. Driver, pro se
6 Marshview Circle '
Kennebunkport, ME 04046

Alan J. Clark, Trustee of the Allan J. Clark
Revocable Trust, pro se

7030 North West Hwy 225A

Ocala, FL. 34482-6731

Thomas Ramsey, pro se
69 Taylor Road
Belmont, MA 02478

Mary Jane and Jason Mulvihill, pro se
117 Kings Hwy
Kennebunkport, ME 04046



Allison W. Phinney, Jr., C.S.B., pro se
11 Roanoke Avenue
Jamaica Plain, MA 02130-2828

William Joel, II, pro se
8905 Sierra Road
Richmond, VA 23229

Peter Wasserman, Trustee
Peter Wasserman Trust of 1993
485 Crowell Road

Hopkinton, NH 03229

Robert E. Danielson, Esq.

Law Offices of Robert E. Danielson
Two Canal Plaza, Suite 401

P.O. Box 545

Portland ME 04112-0545

Anthony J. Aversa, M.DD.
11 Loudon Road
Concord, NH 03301

Joanne Gustin

Trustee, Joanne K. Gustin Living Trust
155 Federal Street

Wilmington, MA 01887

Dated: December 30, 2011

Robert M. and Lois W. Baylis, Trustees
119 Rowayton Avenue
Rowayton, CT 06853

Barbara Russell, pro se
26 Mynderse Street
Saugerties, NY 12477

Michael L. and Donna G. Kelly, pro se
9 Phillips Pond Road
South Natick, MA 01760-5643

Jermifer Wasserman, Trustee
Jennifer B. Wasserman Trust of 1993
¢/o Richard Wasserman

Wasserman Grubin & Rogers LLP
1700 Broadway

New York, NY 10019

Charles L. Nickerson, Esq.
902 Main Strect
Sanford, ME 04073

William H. Leete, Ir.,, Esq.
Leete & Lemieux, P.A.

95 Exchange St.

PO Box 7740

Portland, ME 04112

g s

ristopher E. Pazar, Esq.
Drummond & Drummond, LLP
One Monument Way

Portland, Maine 04101

(207) 774-0317

Attorneys for Plaintiffs
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Bhut T, STANLEY P. JAMES of Lynchburg in the Commoowaalth of
Yirginia, .

.

in oonsideoration of One Pollar ($1,00) and other valuable
considerationa

pafd by MARY NEWCOMB DAVIS: of Waterville in the County of Kennebec
and State of Haine,

~

N L]
iho reosipt whereof I ‘do heroby aoknovledge, do hereby gtes, grant,
: ’
Burgrln, nell anb comory, wnte the aald Macy Newcomh. Davis;iher

Helirs and Asslgue ferever,

the follewing desoribed preperty: a ons-quarter 1nt;rast in commen

and undivided in a certain lot op parcel of land with the buildinga 3

thereon altuated at Beachwoed, o called, in Kennebunkport 4in the
County of York and State of Haine, bounded and described am
followa:

Commencing at a hub driven in the ground on the front of the .
sea wall fifty (50) faet westerly from the waesterly oorner of land
now or formerly of Jelleson and Boston} thence running one hundrad
{100) faet northerly parallel with the weaterly line of said
Jelleson and Boaton land to a hub driven in the ground) thence
westerly fAfty (50) feet; thence turning snd running southerly by
1and formerly of Carrde P, Whittemoro by a line perallel with and
fifty (350) foet distont westearly [rom the First described boundary
1ing one hundred {100} Feet and continuing tha sama course to the
sea; thence easterly by the sea to the point formed by the intorc-
section of ths Pirst described boundary line and the line of the
sea boundary; the saild first boundary 1ine being extended; thence
northerly on satd extended line to the point of beginning.

Being the same premises conveyed to the lLate Hinnle H. Jamos
ty said Carrie P. Whittemore Ly warronty deed dated Octobor 4, 192

and rocorded in York County Registry of Deeds in Dook 695, Page 269 5

Also a ons=quarter interest in commpn and undivided in anothe
certain 1ot op parcel of land with the buildings thoreon situated
at said Beachwood in sald Kemnebunkport, bounded and described as
follows:

Compenalng at the northeast corner of the within granted
premises at a point on the Kings Ilighway, at tho dividing line
botween land now or Eormarly of Cleaves and the within grantad
premisos) thence running westorly by the Kings Highway fifty-five
(55) Peet; thence turning and running southerly by land formerly
of Carrie P. Whittemore by a straignt line to the northwesterly
corner of premises conveyed by said Whittemore to the sald Hinnie

S

T

1

by
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#. Jamen EARLY {50) fest more or iess to land now or formerly of
flsaves; thence turning and running northerly by Cleavas land
aixty-fiva (65} feet more ov lesa to the point of beglnning.

Bedng the same premises econveyad to the said Caprio P. Whitte
pore by daed of A. Imabelle Fearing et &le dated October 14, 31021
and recopded dn sald York County Registry of Deeds and being the
samo premioes convayed by said Carrle P. Whittemore to gnid Minnie
H. James by warranty deed dated Octobar L1, 1921 and recorded in
asid York County Reglatry of Desds in Book 694, Pige 167.

Moaning and intending hercby to convey to said Mary Hewcomb
Dayle’ my one-quarter interest dn the shove described promises
dovised under the will of aaid Minnie H. James duly proved and
allowed in the Frobate court of York County, am shstract thercof
having hoen duly filod in the Reglstry of Deods of sald York

Countys

Bn have anb fn fold  ene aforegranted and bargainsd preuises.

with a1l privileges and appurtienances thereef t¢ the waid Hary
Howoomb Davis, her - .
! 1

Holirs and Azsigus, Vo here and thelr use asd tohaod

foraver.

Anh T 4 (UBEHAIT vith the said Groates , her Holra
eand Assigns, that I am ipwrully meized ia fee of the promining
that thoy are fros of all {inoumbranoesi

'

5 .

that T have good rlght to eell and-¢onvey the oese Lo the eaid
. graaten to nold an sforeanid; snd that I and sy Helrs, shall

and wil) Murrint snd Befrub the saze to the aaid Orentes , her

Belra and Apsigne farever, aghiost ihe 1awful olaime and depande

of all perscRa.

TR
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In Witness Wlereat, I tho pafd Stanley P, James,

and I; Martha W. James, vwife of the unldr St-unlay P, James,

toining in this deed aa Orantor , and relinguishing eod sonveying

ay rlghta by descent sud all other righta in the above

desoribed preminsa, have hersunto ast our hands and peak this
/f@‘ Any of March in the year of our Lord

6oé thousand nine huandred and eixty-three.

Sgned, Brabed and Bellorred
=hrprestiesf

COMMONWEALTH OF VIRGINIA
Iy Iynchburg, Va. March 19, 19 63

Personally spposrad the above pamsd
Stanley P, Jamea
and sekucwledged the above instrument to be his free act and

doed,

Botore wo, *

' 47
Hy coomisaion expires H:,yt‘ﬁr 1"9‘6':’1.“

York, a3
Recelved MAY 11363 ot 1k I5m, AM
and ‘rrgnded hrom the orliinsl,

g

B
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mhﬂt 1, ELIZARETII HEWCOMD WETTER of Memphis in the Stato of
Tonnesase,

in gonsideration of One Dollar (§1.00} and other valuable
considerations R o .

paid by MARY HEWCOMB DAVIS 4f Waterville in the County of Kenncbeo
and State of Maing,

tha reoelpt wheraof I Eﬂo hereby acknowledge, 4o hereby glur pmnl,

tiargatt, aell und canpey, unte tha sald Hary Newcosh Davis, hey

Heira snd Assigna forsver,

the folloving dosoribed property: a ano-quartor intorest In common
and undivided in & certain lot or porcel of lond with the bulldings
thersen mituated at Beachweod, a0 called, in Kenncbunkport in the
County of York ond State of Maine, hounded and descpribed as
followss

Commoneing at a hub driven in the ground on the front of the
aea wall £1Pty (50} Coot westorly from thoe westerly corner of land
now o Formorly of Jolleson and Dostony thence running one hundred
{10¢) fest northorly porallel with the wostorly line of sald
Jelleson and Boston land to a hub driven in thoe ground; thence
westorly Fifty (50) feet; thones turning and running southerly by
land formerly of Carrie P. Whittemore by & line parallel with and
£ifty (50) feet distant westerly from-the First described boundary
1ine one hundred (100) feet and continuing tho bame course to the
soa} thenco easterly by the sea to the point formed by the inter-
aaction of the firat described boundary line and the line of the
ao04 boundary; the said first boundary line being extended; thence
noertherly on said extended Iine to the point of beginning.

Being tho same promisca conveyed to the lIpte Minnie H. James

"by aaid Carrie P. Whittomore by warranty dcod dated Qctober 6, 10121

and rpcorded in York County Regiatry of Deeds in Book 695, Paga 269

Alao a ane-quarter interest in common and undivided in anothor
certain lot or paresl of land with the bulldings therson situated
at said Beachwood in so0ld Konnebunkport, boanded and described oa
followss

Copeenoing at the northeast corner of tho within granted
premioes at a point on the Kings Highway, at the dividing line
between land noWw or formerly of Claaves and the within granted
premdsce; thence running weaterly by tho Kings Highway fifty-Five
{35) foot; thonco turning and running southerly by land formarly
of Carrdle P. Whittomore by a atraight line to the northwostorly
cornor bf premises conveyod hy said Whittemorse to the ssid Minnie




p—

S

DR PRI hT TR

_sixt.y-ﬂvu {03) foot mora or loss to the point of bogm
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il. Joames fifty ($0) feet moro or loas to land now or Bormurlﬁ of

Claavesa; tlience turping and punning northerly by cleqxeailan
nning,

Noing the ssmo promiscs convoyod to tho sald Carrie F, Whitto-
mora by dood of A, Isubells Faaring et ole dated Ootober 14, 1021
and recordod in sweld York County Reglstey of pecds and bolng tho
sanic promigca conveyed by anid Corrdo P. whittemare to aaid Minnie
. Jamos by warranty deed.dated Octover 14, 1921 and racevded in
sald York County Rogistry of Deeda in Dook 694, Page 137.

Meaning and intonding horoby te convey to aaid Mary Howcomb
. pavis my ono-quartor intorost in the above doscribed premisns
duviged under the will of said Hinnio I, Jamesa duly provaed and
aliowed in tho Probate Court of York County, on abstract thoroof
having beon duly Ciled in the Registry of Pesds of said York

County. . -

L)

T huve oud to hold  the eforegreated end bargained presisss,

with all privilegas and appurtonamoos thorsef Lo the pald Mary
Hewcombk Davia, her

Heirs and Aselgnns, to her and their use #04 bohoof

T LOTOVOTs

Al 1 do couRHt] with the safd Qrauntee , her Heire
aud Apsigos, thet T am Jlawfully meized i_.n 2o of the préminoen;

that they are fro¢ of all iuoumbrancoks;

that Tt have good right to m8ll and aonvey the eame to the said
Grantes %o hold as aforesaid) and that I and .my Heirs, chall

and will Marcant wnb Deferd tho same to the sald Orantee , hor

Heira and Assigns forevsr, agalpst the -1awful olaios and demands

of all perpsis,
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I, the sald Elizabeth Newcemb

In Witnens Whereaf,

Wotter,

aod I, Wenry Wotter, Jr,,xeituiotcitocentd husband of the aald
Elizabeth Hewcomb Webber, . .

jeining in this doed as Orentor , amd ral_luq\alamng and oonveylng

rights by desaent gnd all other rights in the ahove
hopds and esals this

my

denoribed promises, have hersunta set our
/fg Harch

ape thousand nine hundred and sixty-throe,

Bigued, Braled yub Dellveced
tw predeiiee of

day of in the year of our hord

TENNESSEE
Binte of Matoex
Shelby

March /f/ 19 63

o

Peraopally appeared the ebove naued
Elizebath Newcemb Wo&or_-

an4 poknowledged the above lmstrugent to be her fres aat and

doed,

Bofora me,

Futatdonsc
Hotary P\lﬂ;, 1 LY
HT COUMIHON EXPIEY e?l;'il..m'{m\“"

Yark,

Received MAY 11983 ot RISy M

2
%
e,
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Ko All Mlen by thene Jresents,

Iﬂhut I, NELSOR P, JAMES of Dinghamton in the County of Broomo
and State of Now York, .

in oonsidseration of One Dollar ($1.00) and other valuable
considerations .

paid by, MARY NEWCOMB DAVIS of Waterville in the County of Kennebec
and State of Malne,

ihe reosipt whoreof X do hersby aoknovledge, do horeby phet, grunt,
i

burguin, arll and congry, unta the sald Mary Hewcomb Davis, hewr

Hoiye and Aessigns forsyer,

the following described property: a one-quarter intersst in common
and undivided in a certain lot or parcel of land with the bulldings
thereon situsted at Beachweod, ao called, in Kennebunkport in the
CDTQty of York and State of Maine, bounded and described oa
followa:

Commgneing at a hub deiven in the ground on the front of the
saa wall Plfty isﬂ) fast westerly from the westerly corner of land
now or formerly of Jellesen and Bosten; thence running one hundred
(100) fset northerly porallel with the wastorly line of aoid
Jolleson and Boston land to a hub deiven in the ground; thenco
westerly Eifty (50) fest; thence turning and running southerly by
land Fopmerly of Carrie P. Whittemoro by n iine parallel with and
¢ifty (50) foet distant westerly from the first described houndary
line one hundred (100} Eect and continuing tho samo course to tha
aoaj thongo casterly by the soca to tho point Cormod by tho intor-
secticn oF ths (irst doacribeid boundary lina and the ldno of tho
sea boundary; tho said first boundary line being extended; thence
northerly on #aid extended line to the point of beginning.

Reing the. sama promises conveyed to the late Minnie H. Jamas
by said Corrde P. Whittemore by warranty doed dated Octobar 6, 1921
and recorded in York County Registry of Dogds dn Dook 695, Pagoe 269

Alse a ote-quarter interest in common and undiyvided in anothe
certaln lot or parcel of lond with the bulldinga tharsan situated
atlanid Baachwood in soid Kennebunkport, bounded and deseribed as
follows:

Commencing at the northeast corner of the within granted
premiszes at a point on the Kings Ilighway, at the dividing }ine

_ between land now or’ formorly of Cleaves and the within granted

premises; thenes running westerly by the Kings Highway. fifty-five
(55) Feet; thence turning and running southerly by land formerly
of Carrle P. Whittemore by a straight line to the noerthwestarly

corner of premises conveyad by sald Whittemore to the said Minnie

i -
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H. James fifty {50} feet mors or lags to land now er fecmerly of-
Cleavesj thence turning and punning northorly by Cloaves lond
sixty-five (65) feet more or lcss to the point of beginning.

Baing tho same premiges convayed to the sald Carrie P. Whitto

more by deed of A, ¥dabslla Fearing et ale dated Octdber 14, 1921
and pacosded in pald York County Roglatiy of Deeds and being the

pama premises conveyed by aald Carrie P. Whittemore to sald Minnie

H. James by warranty deed dated October 14, 1921 and recordad in-
paid York County Registry of Daeds in Book 694, Page 197.

Hoaning ond intending hereby to ;convey to soid Mary Hewcomb
* Davis my ene-guarter interest in tho above descrlbed promisos
devisod under-thoe will of sold Hinnie Il. James duly proved and
allowed in the Probate Ceurt of .York County, an pbatsact thoreof
I:wlng been duly Filed in the Regletry of bocda of sald York

¥+ g

Ta huve aub to hold o arorsgranted and hnrgnnld.p;‘ml"..

with sll priviloges and appurtsnances thereof 1o the aaid Mary

Hewconb Dav.i.s, her
[

flelrs and Aesigos, to  her " * and their use and pshaot

foraver,

Awmd 1 4 fougnuit with the said Grectes ,  her Heirs
sod Assigna, that I aa lawfully seized ln‘tu of the prenises}
that they are free of all inguubranccs)
. ’

i
that I hava good right to s41) and oonvey the pams Lo the said
Qrantes Lo hold ns eforesaid; 6nd that I and my Heirs, shall

and vill Warrant shb Befsuh the same Lo the sald Orentes , her

Heirs and Assigns forever, againmst the lavful olaims aud demands
of all psracos, -

QR
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Tn itwess Wherenf, 1, the oaid Helpon P, James,

8

and T, Barnice C. James, wife of the aald Nelaen F. Jamea,

Joining In this deed &s Granter , and rullnquiaﬁlng and ecnveying

ny Fighta by deacent a‘ml all other rights im the abova
desoribed premisen, have hersunto sat our hands apnd neals this

/}’g day of . March im the year of our lLord

on# thounand nilns hundred snd sixty-thrée..
Bigried, B

HEW YORK

Blatr of ARLRKYE
Broone ”. Harch /9 1963

Foraocnally appéared thé above named
Helsen _F. Jamss
and ackno¥ledged tho phove fostrument to¢ bo his freo sot snd

deod,
1]

Befora ms, ﬁ;—- . .
B o iy

. FRED CHADWICK S SRS REXeTORHEOPERYS

ey Notary Publie

etk % P

P York, ms ¢

Roccived HAF 11983 ot 11 KISmon M -
and recorded from the original,
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STATE OF MAINE BEI¥T gyPERIOR ‘COURT

. ss. cipil Acti
YORK == Be 2 1oy G¥iee o. cv-s0-119

MARY REWCOMB DAVIS
ABSTRACT OF DECISIOR

AND ORDER RELATIVE TO
REAL ESTATE

Plaintiff
Vs
ILINDA A, MITCHELL

pefendant

e o g St Yot et S gt S S

.1, Dianne Hill, the dauly appointed and qualified Clerk of
the York County Ssuperior Court, do hereby cértify that on thé
13th day of July 1992, a Decision and Order Concerning Real
Estate cwned by both Plaintiff and Defendant respectively at
Goose Rocks Beach, Rennebunkport, vork County Maine, was
entered, and that the follwoing is & true COPY of so much of
said Decision and Oxder as relates to the sa2id Real Estate in

Kennebunkport, York County, Maine, viz:

1. A ARY ACQUIES OR_PLAINTIFF
BEEN ESTABLISHED AND 15 AWARDED AS FOLLOWS :

All land situated in Kennebunkport in the County of York
and State of NMaine, at Goose Rocks Beach, which lies easterly
of and adjacent to the fallowing described line:

Beginning on the Southwesterly side of the Rings Highway at
a point in line with the westerly edge of a former YOW of
ornamental shrubs as shown on Plan Showing a standard Boundary
survey made for Linda Mitchell, Kennebunkport., Maine” drawn
January 28, 1988 by Dow & Coulombe Inc.., which point of
beginning is ten (10) feet more OX less northwesterly, a3
measured along said Kings Highway, from a set iron rod with cap
shown on said plan as being in the boundary 1ine between the
property of said Mitchell and grantee, 3and which point of
beginning is also in 1line, or nearly so, with an existing




. BK6E373 PGZS0

Central Maine Power Company pole in said highway; thence
approximately 8 5°38' W by the Westerly edge of said former
line of shrubs as shown on said plan and a continuation heyond
the end of said 1line, 180 feet more or less to the top of a
granite boulder seawall as shown on said plan; thence
continuing the same course to low water mark of the Atlantic
Ocean, or so far as said Mitchell owns. Said line passes
approximately 4.5 westerly f£rom the westerly edge of an
existing bulkhead on the residence on grantees property, and
passes approximately 3.5 feet westerly from a set iron rod with
cap shown on said plan near said sea wall at the Easterly end
of 2 tie line marked "S 86°03'45" W 50.46 feet” on said plan.

4. Judgment for Plaintiff on the Countexclaim of
Pefendant. .

Defendant €£iled Notlce of Appeal of the Decision and Order
on August 11, 1992,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

the seal of the said Superior Court this _1ith day
of Dgcember . 1992.

Dated: December 11, 1992

RECEIVED YORK §.5.
920EC 18 PH 1223

ATTEST: Gt Some.
REGISTER




STATE OF MAINE SUPERIOR COURT
YORK, ss. CIVIL ACTION
DOCKET NO. RE-09-111

ROBERT F. ALMEDER et al.,

ORDER ON PLAINTIFFS’
MOTION FOR RECONSIDERATION

Plaintiffs,
v.
(Title to Real Estate Involved)
TOWN OF KENNEBUNKPORT, :

Defendants.

i A T R S

UPON consideration of the Plaintiffs’ Motion for Reconsideration of this Court’s Order
entered December 22, 2011 (“Order”) on Plaintiffs’ motions for summary judgment and the
Town’s motion for summary judgment, without hearing, after review and consideration of the
written submissions of the patties, said motion is GRANTED.

1. Plaintiffs’ Motion for Summary Judgment as to Count I of the Town’s Counterclaim.

As to the Plaintiffs’ motion for summary judgment on Count I of the Town’s Counterclaim of fee
simple title, this Court erred when it stated that the “Plaintiffs have not conclusively proven that
they are entitled to judgment as a matter of law on the question of whether the Town has a claim
for fee simple title to Goose Rocks Beach.” Order at 12-13 (emphasis added). The court’s initial
determination incbrrectly shifted the Town’s burden of proof as to its claim to “quiet title” of its
fee ownership onto the Plaintiffs. First, the Town has the burden to submit a deed or other
material that established prima facie evidence of title. Assuming the burden is met, the Town
then bears the factual burden of proving it has better title than the Plaintiffs, Hodgdon v.
Campbell, 411 A.2d 667, 671 (Me. 1980). This Court held, as a matter of law that the document

on which the Town relies as a source of title is not a deed and does not give the Town any title.



While the Plaintiffs made a prima facie case of title, the Town has failed to produce evidence of
fee ownership in the Town and cannot meet its burden of proving better title than Plaintiffs.
IT IS SO ORDERED, that as a matter of law, the Plaintiffs’ motion for summary
judgment is granted and judgment is entered in favor of Plaintiffs and against the Town of
| Kennebunkport as to Count I of the Town’s Counterclaim to fee simple title.

2. Plaintiffs’ Motion for Summary Judgment as to Count Il of Their Complaint.

As to Count IT of the Plaintiffs’ Complaint, Plaintiffs satisfied the court’s requirement for
publication' and the only party that came forward claiming title was the Town. This Couﬂ
concluded, as a matter of law, that the 1684 document is not a source of title for the Town.
Order at 8. Thus the Town does not have prima facie evidence of title.

Plaintiffs have satisfied their prima facie evidence of ownership of their properties,
including the intertidal zone by showing some evidence of title in the submission of their deeds
and the opinion of J. Gordon Scannell, Esq. that Plaintiffs each have good title to the low water

mark. Smith v. Varney, 309 A.2d 229 (Me. 1973). In a quiet title action, once a plaintiff shows

prima facie evidence of title and either: (1) no defendant comes forth to challenge that title, (2) a
court determines that defendants do ndt, as a matter of law have a title document or other
evidence showing title, or (3) if plaintiffs have carried their burden by proving better title than
defendants by a preponderance of the evidence, the court must grant the plaintiff’s action to quiet
title.

Based on Plaintiffs’ Exhibit A and the record citations contained therein, the court finds:

1. The deeds of Plaintiffs Almeder, Asplundh, Fleming, Flynn, Forrest/Julian,
Julian, Gallant, Gerrish, Goose Rocks Beach Holdings LLC, LLAJR Trust, Kinney, Donna Lencki

Revocable Trust, O’Connor/Leahey, Raines, Rice, Robinson, Alice B. Sandifer Trust, Eleanor A

! Notice of Filing Affidavit of Legal Publication: Portland Press Herald {Oct. 5, 2010).



Scriber QPRT, The Comeliﬁs J. Vandervoorn QPRT, The Twombly Family Trust, and Zagoren
identified on Exhibit A as Nos. 1 through 23 are not ambiguous and that each has good title to
their respecﬁve properties as set forth in their deeds,

2. The deeds of Plaintiffs Gray (24) and Hastings (25) reference descriptions that are
incorporated into their deeds, therefore, each has good title to their respective properties as
referenced in their deeds;

3. As to Plaintiffs Dwelley (26) and Temerlin (27), the Town made no challenge to
their title nor has anyone else, therefore, the titles of Dwelley and Temerlin are confirmed; and

4. The deeds of Plaintiffs Celi (28), Coughlin (29), and Sherman (30) reference a
recorded subdivision plan in their description and without further evidence, the court cannot find
that each possess good title to the low water mark, although each has good title to their
respective lots as shown on the recorded plan is unchallenged.

IT IS HEREBY ORDERED that Plaintiffs’ motion for summary judgment is granted as
to Count I of Plaintiffs” Complaint for quiet title and judgment is entered in favor of Plaintiffs as
noted above and against the Town of Kennebunkport and any other person claiming fee simple
title to Plaintiffs’ properties, including the intertidal zone.

Judgment in this action shall be recorded in the York County Registry of Deeds within
thirty (30) days after final judgment is entered in this case.

The clerk is directed to incorporate this Order into the docket by reference pursuant to M.

R. Civ. P. 79(a).

Dated:

Justice, Superior Court



